STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

CYNTHI A KEYS,
Petitioner,
Case No. 02-2748

VS.

FI RST HEALTH SERVI CES
CORPORATI ON,

Respondent .

N N N N N N N N N N N

RECOVMENDED ORDER

A hearing was held pursuant to notice, on Decenber 2
t hrough 4, 2002, in Tallahassee, Florida, before the Division of
Adm ni strative Hearings by its designated Adm nistrative Law
Judge, Barbara J. Staros.
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STATEMENT OF THE | SSUE

Whet her Respondent violated the Florida Gvil Rights Act of
1992, as alleged in the Charge of Discrimnation filed by

Petitioner on August 9, 2000.



PRELI M NARY STATEMENT

On August 9, 2002, Petitioner, Cynthia Keys, filed a Charge
of Discrimnation with the Florida Comm ssion on Human Rel ati ons
(FCHR) which alleged that First Health Services Corporation
vi ol ated Section 760.10, Florida Statutes, by discrimnating
agai nst her on the basis of race and gender. The Charge of
Di scrimnation alleged hostile work environnment, wongful denia
of pronotion, and wongful term nation.

The al | egations were investigated and on April 25, 2002,
FCHR i ssued its determ nation of "cause" and Notice of
Determ nation: Cause. FCHR s determ nation of cause was based
solely on race and found that there was insufficient evidence to
establish a charge of discrimnation based on gender.

A Petition of Relief was filed by Petitioner on May 30,
2002. The Petition for Relief referenced discrimnation based
upon race but did not reference gender discrimnation. The
Petition for Relief raised for the first time "disparate
treatment pattern” in addition to her allegations of hostile
wor k environnent, denial of pronotion, and wongful term nation.
FCHR transmtted the case to the Division of Adm nistrative
Hearings (Division) on or about July 11, 2002. A Notice of
Hearing was issued setting the case for formal hearing on
Sept enber 18 through 20, 2002. On August 20, 2002, the parties

filed a Joint Motion to Continue Hearing which was granted. The



heari ng was reschedul ed for QOctober 28 through 30, 2002. The
parties filed a Second Joint Mdtion to Continue Hearing which
was granted. The hearing was reschedul ed for Decenber 2

t hrough 4, 2002.

During the hearing, a Mdtion by Nonparty for Protective
Order Quashi ng Subpoena Ad Testificandumwas filed by the
Fl ori da Conm ssion on Human Rel ati ons seeking to quash a
subpoena i ssued to one of its enployees, Katina Hinson. Oa
argunent was heard on the notion. The notion was granted and
t he subpoena quashed.

At hearing, Petitioner presented the testinony of nine
Wi tnesses: Neil Alspach; Beverly WIlianms; Douglas Keel; Pau
Shel l ey; James Gl bert; Mlvin Lofton; Auguista George; Alice
W son; and Petitioner, Cynthia Keys. Petitioner offered
Exhi bit Nos. 1 through 16, which were admtted into evidence
with the exception of Exhibit No. 8, which was proffered.
Respondent presented the testinony of two w tnesses, Dougl as
Keel and Paul Shelley. Respondent offered into evidence Exhibit
Nos. 1 through 13, which were admtted into evidence.

A Transcript, consisting of five volunmes, was filed on
January 10, 2003. On February 3, 2003, the parties filed a
Joint Motion to Extend Deadline for Filing Recomended Orders.
The notion was granted. On February 24, 2003, the parties filed

anot her Joint Mdtion for Extension of Tinme to File Proposed



Recommended Orders. The notion was granted. On March 11, 2003,
Petitioner filed a Stipulated Mdtion for Extension of Tine to
Fil e Proposed Recommended Order which was granted. Proposed
Recommended Orders were filed by the Petitioner and Respondent
on March 13, 2003, and March 11, 2003, respectively, and have
been considered in the preparation of this Recomended O der.

FI NDI NGS OF FACT

1. Petitioner is an African-Anmerican woman who was
enpl oyed by Respondent from Septenber 1998 until her term nation
on August 4, 2000.

2. Respondent, First Health Services Corporation (First
Health), is an enployer within the nmeaning of the Florida G vi
Rights Act. Part of First Health's business is providing
Medicaid billing and clains services for state and | ocal
governnments. First Health opened a Tall ahassee office in 1998.

3. Petitioner received a bachelor's degree in 1984 in data
processing. Prior to working at First Health, Petitioner worked
in the area of computer programm ng for approxinately 15 years
for the Departnent of Labor and Leon County Schools. Petitioner
was hired by First Health as a conputer programanalyst inits
Tal | ahassee office. |In that position, she assisted with
conput er progranmm ng and systens analysis tasks relating to

Medi caid clains for various public entities.



4. The State of New York contract or project was conposed
of two areas of responsibility: generating clains for services
rendered and generating docunents and records relating to
rei nbursenent fromthird parties for clainms, comonly referred
to as "third party liability." Petitioner was assigned to the
third party liability portion of that contract, although the
record is unclear as to when she was assigned to the New York
account .

5. Wien Petitioner first started her enploynment with First
Heal th, there was no office manager for the Tall ahassee offi ce.
Denni s O Donahue eventually becane the office manager. Wody
Wse was a team | eader for the New York account but later |eft
that position. After Wse no |onger held the team | ead
position, Petitioner functioned in the capacity of team|ead for
the third party liability segnment of the New York account. She
was never officially designated as teamlead or as acting team
lead. Her job titles while at First Health were conputer
programmer anal yst and systens conputer progranmer anal yst.

6. At sone point during the period of tinme that Petitioner
was unofficially acting as teamlead of the third party
[iability segnent of the account, O Donahue net with her and
anot her coworker, Beverly WIllians. During that neeting,

O Donahue offered the team |l ead position for the third party

liability segnment of the New York account to Petitioner.



O Donahue was renoved as office manager and was repl aced by Doug
Keel in March or April of 2000.

7. O Donahue was repl aced because there were sone probl ens
with the New York account dealing with custoner satisfaction and
production that was perceived by First Health's nanagenent as a
managenment problem As a result of these problens, the client
was di ssatisfied and the contract was in jeopardy.

8. In May of 2000, First Health posted an adverti senent
for a teamlead position for the New York account. This
adverti senment contenplated a position that woul d conbine the
clainms and third party liability aspects of the New York
account. The advertisenent |listed the follow ng under the
headi ng, "Qualifications":

-Ability to react to user comunity
W th support and assistance in everyday
needs.

-Ability to effectively direct staff
wi th mnimal anmount of supervision.

-Motivate with excellent interpersonal
skills.

-Ability to deal professionally with
internal and external custoners.
-Full working know edge of system
devel opnment net hods, tools, and techni ques.
9. Wthin the Tall ahassee office, Petitioner and anot her
African-Anerican enpl oyee, Auguiste George, applied for the
position. Neil Alspach, a Caucasian, also applied. First

Health initially hired Al spach in January 2000 as a seni or

programrer analyst inits R chnond, Virginia, office, where he



wor ked on a Medicaid project for the state of Virginia. He

hol ds a degree in nmanagenent information systens and has worked
in the data processing field since 1985. Hi s data processing
experience includes having worked for conpani es such as Sony and
Uni sys.

10. Al spach was offered the job as team | eader and noved
to Tal |l ahassee to assune that position.

11. Paul Shelley is Director of Human Resources for First
Health and is also located in Richnond, Virginia. While he did
not make a formal ranking of these applicants, he voiced an
opinion as to how he viewed the applicants. He "ranked"

Al spach, first; George, second; and Petitioner, third.

12. Doug Keel was office nmanager at that tine and is stil
in that position. He conducted interviews of Petitioner and
CGeorge and forwarded their resunmes to Richnond for review He
made no reconmendation as to any of the candidates. He was not
the final decision-maker with respect to Al spach's getting the
j ob of team | ead.

13. The decision to pronote Al spach to the team | ead
position was made by Mark Theri anos, who worked for Paul
Shel l ey, and Bev Quick, a vice president of First Health. Both
Therianos and Quick are |ocated in the R chnond, Virginia,

of fice.



14. Based upon the evidence presented, Petitioner and
Al spach were equally qualified for the job.

15. As Al spach anal yzed the New York account, he
di scovered that on two consecutive weekends in April 2000, two
progranms suffered abnormal term nations referred to as "ab
ends."” Al spach discovered that Petitioner had nade changes to
the prograns which woul d have addressed and prevented the
specific ab ends, but that she never placed the changes "into
production" to effectuate the changes and nodify the prograns.
Ab ends can be serious concerns as they can cause systens to
stop running. Ab ends can result fromdifferent causes, but
Petitioner admtted that she had made a m st ake regardi ng not
pl aci ng the changes into production.

16. Al spach perceived Petitioner's failure to place
changes into production as a violation of First Health's
policies and procedures. Through a series of e-nmils, one which
is tinme-stanped by the conputer as being sent i mediately after
the neeting, Al spach notified Petitioner that there would be a
nmeeting to discuss concerns about production problens the
afternoon of July 11, 2000.

17. The July 11, 2000, neeting was attended by Petitioner,
Al spach, and Keel. Although the evidence is conflicting as to
exactly what happened during this neeting, the weight of the

evi dence indicates that Al spach yelled at Petitioner about the



m st akes that occurred and acted in a rude, intimnmdating nanner
towards her. Hi s behavior was such that she becane afraid of
Al spach. First Health acknow edges that his behavior was
unprof essional. However, the evidence does not establish that
Al spach's behavior was racially rel ated.

18. Petitioner was very upset as a result of the neeting.
She sent an e-nmail to and tel ephoned Quick to tell her about the
nmeeting. Quick responded that she was on nedi cal |eave and
requested that Petitioner informtheir Human Resources
depart nent about her concerns so that the nmatter would not "Il ay
idle" while she was on nedical |eave. Quick also inforned
Petitioner that she had discussed the matter with Keel and
al erted Shell ey, Human Resource Director.

19. Petitioner also discussed her concerns with Keel who
was her office manager. She informed Keel in an e-nail that she
was "willing to neet with you as long as its not with Neil or
behind cl osed doors.” He replied in an e-mail that he attenpted

to call her but "got voice mail," that he spoke with Shelley
about the matter and that "we are working toward resol ution".

20. Petitioner also made a conplaint directly to Shelley
about Al spach's behavior. Petitioner conplained to Shelley that
she was continuing to receive e-nmails from Al spach, al though she

acknow edged at hearing that the e-nmails were not threatening

and were all busi ness rel at ed.



21. Shelley spoke to Petitioner on the tel ephone and sent
her the follow ng e-nail:

Cynt hi a,

To follow up on our tel ephone conversation
of earlier today, this email requests your
cooperation in resolving the issues between
you and Neil Al spach. Specifically, you
need to neet with Neil and Doug Keel to

di scuss the situation and address the

i ssues. You indicated to ne this norning by
t el ephone that you are not willing to neet
wi th Doug and Nei |

Doug, the manager in charge of the

Tal | ahassee of fice, has spoken with al
menbers of the teamfor which Neil is the
Team Leader to identify issues regarding
Nei | ' s managenent style and behavi or toward
col |l eagues. In addition, Doug has
counselled [sic] Neil regarding his
managenment style, his behavior and the way
he comes across to col | eagues.

It is appropriate for Doug and Neil to neet
with you to discuss these issues, with the
goal of resolution. It is essential that

t he Tal | ahassee team work together and
resol ve i ssues so the team can function
properly and serve the client in the manner
expect ed.

You informed me and Doug in separate
conversations this norning that you are not
willing to neet with Doug and Neil to

di scuss these issues. This is not
acceptable and | ask that you reconsider
your position over the weekend and be
prepared to neet with Doug and Neil on
Monday norning, July 31. If you continue to
refuse to neet with Doug and Neil, the two
managenent col | eagues in the Tall ahassee
office, we will have to term nate your

enpl oynent, which we do not want to do.

10



We have addressed the issues you have raised
about the unprofessional way Neil treated
you and spoke to you. It is essential that
t hese i ssues be addressed with you in a
meeting and resolved in order to nove
forward and have an effective teamw th

prof essi onal and appropriate business-1ike
relationships in the future by all

concer ned.

22. Petitioner replied to this e-mail that she was willing
to neet with Doug Keel, but that she would not neet with
Al spach.

23. At this point, there was an unfortunate | ack of
comuni cation or m scomuni cation. Shelley was of the firm
belief that Petitioner did not ever neet with Doug Keel in an
attenpt to resolve this nmatter. His belief that she refused to
meet with Keel "was a big issue with nme," and greatly influenced
his decision to inform Keel that he should term nate Petitioner.
He acknow edged that had he been aware that she had net with
Keel , he woul d have taken additional nmeasures to attenpt to
resolve this matter by personally intervening in the process.

24. Shelley also learned that Petitioner had not attended
several weekly Friday staff neetings presunably because Al spach
woul d be present at those neetings. Shelley had been told by
Keel that Al spach's behavior at the July 11, 2000, neeting had
been stern but not hostile, as Petitioner had described. As a

result of his belief that Petitioner was not willing to

cooperate with managenent to resolve this matter and all of the

11



ci rcunst ances, Shelley consulted with a colleague in Human
Resources located in another city as well as with Quick. The
consensus was that Petitioner should be term nated. Shelley
made the decision to termnate Petitioner and inforned Keel that
he should term nate Petitioner on August 4, 2000. Petitioner
was term nated on August 4, 2000. Alspach was not involved in
the decision to term nate Petitioner.

25. Shelley's decision to direct Doug Keel to term nate
Petitioner was primarily based on his belief that she failed to
cooperate by not neeting with Al spach and, in particular, with
Keel; failure to attend weekly team neetings for four weeks; and
his belief that the matter needed to cone to resolution, as
First Health was struggling with client dissatisfaction on the
New Yor k account.

26. There was no evidence presented that establishes or
even suggests that Shelley's decision to direct Keel to
term nate Petitioner was based on race.

27. Augui ste George resigned fromFirst Health in Apri
2001. George believes he overheard "what seened |ike
[ Al spach's] voice" speaking to Petitioner in a "loud, stern
voi ce" during a neeting in the conference room However, George
did not hear the content of the remarks and never heard Al spach
say anything of a racial character when addressi ng enpl oyees,

i ncl udi ng Petitioner.Y

12



28. Keel acknow edged that Al spach's subordi nate
enpl oyees, both Caucasi an and African- Anmerican, have conpl ai ned
that Al spach was a "m cro-manager” and "too direct" as a
manager. This sentinent was not limted to nenbers of any
particul ar race. However, Keel perceived that those traits
represented Al spach's phil osophy that he wanted people to be
hel d accountable for their work and wanted the work perforned
properly. Al spach has been counsel ed concerning his nanagenent
style by Keel and by Shell ey.

29. Significantly, Petitioner admtted that Al spach's
managenent style inpacted the entire New York teamregardl ess of
the race of nenbers.

30. In her various verbal and witten interactions with
First Health managenent, Petitioner never nade a conpl ai nt of
race discrimnation pertaining to her enploynment situation,

i ncluding her interactions with Shelley. Finally, Petitioner
acknow edged that Al spach never nade any racial comrents towards
her or any ot her enpl oyee.

31l. First Health has Affirmative Action and Equal
Qpportunity policies and had themin place during 2000.

CONCLUSI ONS OF LAW

32. The Division of Admnistrative Hearings has
jurisdiction over the parties and subject natter in this case.

Sections 120.569 and 120.57, Florida Statutes.

13



33. Section 760.10(1), Florida Statutes, states that it is
an unl awful enpl oynent practice for an enployer to discharge or
ot herwi se di scrim nate against an individual on the basis of
race.

34. In discrimnation cases alleging disparate treatnent,
the Petitioner generally bears the burden of proof established

by the United States Suprene Court in MDonnell Dougl as v.

Green, 411 U S. 792 (1973), and Texas Departnent of Conmunity

Affairs v. Burdine, 450 U.S. 248 (1981).% Under this well

establ i shed nodel of proof, the conplainant bears the initial

burden of establishing a prima facie case of discrimnation.

When the charging party, i.e., the Petitioner, is able to make

out a prima facie case, the burden to go forward shifts to the

enpl oyer to articulate a legitimate, non-discrimnatory

expl anation for the enploynent action. See Departnent of

Corrections v. Chandler, 582 So. 2d 1183 (Fla. 1st DCA 1991)

(court discusses shifting burdens of proof in discrimnation
cases). The enpl oyer has the burden of production, not
per suasi on, and need only persuade the finder of fact that the

deci sion was non-discrimnatory. 1d. Alexander v. Fulton

County, GCeorgia, 207 F.3d 1303 (11th G r. 2000). "The enpl oyee

must satisfy this burden by showing directly that a
di scrimnatory reason nore likely than not notivated the

decision, or indirectly by show ng that the proffered reason for

14



t he enpl oynent decision is not worthy of belief." Departnent of

Corrections v. Chandler, supra at 1186; Al exander v. Fulton

County, Georgia, supra. Petitioner has not nmet this burden.

35. In a failure to pronote context, to establish a prim
faci e case of discrimnation, the charging party nust prove that
(1) she is a nenber of a protected mnority; (2) that she was
qualified and applied for the pronotion; (3) that she was
rejected despite these qualifications; and (4) other equally or
| ess qualified enpl oyees who are not nenbers of the protected

mnority were pronoted. Lee v. GIE Florida, Inc., 226 F.3d

1249, 1253 (11th Cr. 2000), relying upon Taylor v. Runyon, 175

F.3d 861, 866 (11lth Cr. 1999).

36. Petitioner has nmet her burden of proving a prinma facie

case regarding the issue of pronotion. She is a nenber of a
protested class, she was qualified for and applied for the
pronotion, and an equally qualified enpl oyee who is not a nenber
of a protected class was pronoted.

37. Respondent has net its burden of production by
articulating a legitimte, non-discrimnatory explanation of the
enpl oynent action taken. Respondent presented anpl e evidence
that its notivations in pronoting Al spach were reasonabl e and
were not racially notivated. Al spach was qualified for the job.
G ven the prior managerial problens regardi ng the New York

project and First Health's concerns regarding client

15



di ssatisfaction placing the contract in jeopardy, it was not
unreasonable for First Health to elect to bring in a qualified
enpl oyee from another office to take over this nmanagenent
posi tion.

38. \Where a respondent proffers a reasonable notivation
for the pronotional decision, it is not up to a court to

gquestion the wi sdom of the enployer's reasons. Lee v. GIE

Florida Inc., supra, relying upon Conbs v. Plantation Patterns

106 F.3d 1519, 1543 (11th Cr. 1997); Danon v. Flem ng

Supermarkets of Florida, Inc., 196 F.3d 1354, 1361 (11th Gir.

1999) (enphasi zi ng that courts "are not in the business of
adj udgi ng whet her enpl oynent deci sions are prudent or fair").

In a failure to pronote case, a plaintiff
cannot prove pretext by sinply show ng that
she was better qualified than the individual
who received the position that she

wanted . . . [Dlisparities in
qualifications are not enough in and of

t hensel ves to denonstrate discrimnatory
intent unless those disparities are so
apparent as virtually to junp off the page
and slap you in the face.

Denney v. City of Albany, 247 F.3d 1172, 1187 (11th Cr. 2001),

gquoting Lee v. GIE Florida, Inc., supra at 1253-54. There are

no disparities between Petitioner's qualifications and those of
Al spach that would "junp off the page and slap a person in the

face."

16



39. Petitioner has not net her burden of showi ng that a
di scrim natory reason nore |ikely than not notivated the
deci sion, or by showing that the proffered reason for the
enpl oynment decision is not worthy of belief. Consequently,
Petitioner has not net her burden of show ng pretext.

40. In sunmary, Petitioner has failed to carry her burden
of proof that Respondent engaged in racial discrimnation toward
Petitioner when it denied her the pronotion to team | eader.

41. As to Petitioner's discrimnatory discharge claim to

establish a prima facie case, she nust show that she is a nenber

of a protected class (e.g., African-Anerican); that she was
qualified for the job fromwhich she was fired; and, that

enpl oyees who are not nenbers of the protected class perforned
their duties in a simlar fashion but were not term nated. See

McDonal d, supra.

42. Petitioner failed to present any evidence regarding a
simlarly situated Caucasi an enpl oyee that First Health retained
t hough that enpl oyee committed m sconduct simlar to Petitioner.
Paul Shelley indicated that Petitioner was term nated for the
reasons previously described. Petitioner has not identified any
enpl oyee outside of the protected class who conmmitted siml ar

conduct, and thus, she has failed to establish a prim facie

case of discrimnatory discharge. See, for exanple, Anderson v.

17



VBMG- 4, 253 F.3d 561 (11th Gr. 2001)(plaintiff's burden to
establish proof of simlarly situated conparator enployees).
43. Applying the McDonal d anal ysis, Petitioner did not

nmeet her burden of establishing a prinma facie case of

di scrimnatory discharge. Even assum ng that Petitioner had

denonstrated a prina facie case of discrimnatory discharge,

First Health denponstrated a |l egitimate, non-discrimnatory
reason for her term nation; that the decision maker (Pau
Shel l ey) believed that Petitioner refused to neet with Keel and,
therefore, failed to cooperate with nanagenent in resolving her
issues; failure to attend weekly team neetings; and a concern
about resolving the i ssue because of client dissatisfaction.
Petitioner did not nmeet her burden of proving pretext to negate
these legitimate reasons. Petitioner admtted that she woul d
not nmeet with Al spach ever again, and admtted that she did not
attend staff neetings after July 11, 2000.

44. Moreover, Shelley's adm ssion that had he known t hat
Petitioner was willing to neet with Keel and did neet with Keel,
he woul d have taken the matter to the next step, neaning he
woul d not have reconmended term nation at that point in tine,
does not support Petitioner's claimof race discrimnation.
Shelley's m stake or m sunderstanding in this regard does not
establish pretext. Rather, it supports Respondent's assertion

that the reasons were legitimate, although m staken in part.
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"The enployer nmay fire an enpl oyee for a good reason, a bad

reason, a reason based on erroneous facts, or for no reason at

all, as long as its action is not for a discrimnatory reason.

(Enmphasi s supplied.) Departnent of Corrections v. Chandler,

supra at 1187, quoting N x v. WCY Radi o/ Rahal | Conmuni cati ons

738 F.2d 1181, 1187 (11th Cir. 1984).

45, As to the hostile work environnment charge,
Petitioner's subjective belief that rude conduct was notivat ed
by unlawful discrimnatory intent is generally insufficient to
establish a violation of Title VII, regardl ess of the hostility

of the conduct. For exanple, in Triplett v. Electronic Data

Systens, 710 F. Supp. 667 (WD. Mch. 1989), an enpl oyee
"believed in [her] heart"” that her supervisor was discrimnating
agai nst her when he would continuously identify shortcom ngs in
her work, would never |ook at her or talk to her casually, and
was al ways very short with her. 1d. at 671-72. Yet upon

anal ysis of these clains, the court ruled that the plaintiff's
observations and opi nions were insufficient to establish

violation of Title VII. 1d.
Wiile plaintiff may rightly conplain that
she was treated discourteously by [the
defendant], no facts have been presented to
support a finding that the tension was
related to racial difference. The statutes
under which plaintiff seeks redress for race
discrimnation are designed for that limted
pur pose, they do not provide a shield

19



against all harsh treatnent in the work
pl ace.

ld., at 672 citing McCollumyv. Bolger, 794 F.2d 602, 610 (11th

Cir. 1986) (personal aninosity is not the equival ent of unlaw ul
harassnent and is not proscribed by Title VI| and a personal
feud cannot be turned into a discrimnation case nerely by
accusation).

46. In the instant case, Petitioner has not established
that the harsh treatnment she received from Al spach was noti vat ed
by raci al considerations. Testinony was consi stent that Al spach
never used any racially derogatory remarks. Petitioner never
conpl ained to any First Health manager that the treatnment she
was receiving from Al spach was based upon racially
discrim natory notives. Petitioner admtted to Shelley, in an
e-mail, that Al spach's "rage" was affecting the entire New York
project team which consisted of white and African- American
enpl oyees at the tine. Finally, Keel testified that he has
recei ved conplaints from enpl oyees of all races about Al spach's
direct and controlling nmanagenent style, not just from
Petitioner.

47. Petitioner has not produced any conpetent evidence
t hat she was subject to a hostile work environnent created by
raci al harassnment. While working for a "m cromanagi ng" and

"harsh" supervisor may create an intol erabl e working

20



environment, such a scenario is not actionable under Title VII,
or under the Florida GCvil Rights Act, where all enployees are
submtted to the sane harsh treatnment. It is not within the
authority of this tribunal to second guess First Health's

tol erance of Al spach's rude behavior to its enpl oyees.

RECOMVENDATI ON

Based upon the foregoi ng Findings of Fact and Concl usi ons
of Law set forth herein, it is

RECOMVENDED:

That the Florida Conm ssion on Human Rel ations enter a
final order dismssing the Petition for Relief.

DONE AND ENTERED t his 25th day of April, 2003, in

Tal | ahassee, Leon County, Flori da.

BARBARA J. STAROCS

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl . us

Filed wwth the Clerk of the

D vision of Adm nistrative Hearings

this 25th day of April, 2003.
ENDNOTES

1/ At hearing, Petitioner presented testinony fromw tnesses
WIllians, Gl bert, and George attenpting to establish a pattern
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of discrimnation. "Disparate treatnent pattern"” was not raised
in the initial charge of discrimnation. Further, Petitioner
presented testinony attenpting to establish hostile work

envi ronnent toward ot her African-Anerican enpl oyees. The Charge
of Discrimnation alleges hostile work environnment as it rel ates
to Petitioner individually, not toward others. The

Det erm nation: Cause issued by FCHR only references

di scrim nation based on race involving Petitioner, not others in
her workpl ace: " that she suffered adverse enpl oynent
action in the formof a denial of pronotion and hostile work
envi r onnent " Accordingly, although Petitioner presented
evidence in this regard, this Recomended Order will not address
the allegation of a pattern of disparate treatnent or hostile
work environnent as it related to others. The Division of

Adm ni strative Hearings has no jurisdiction to hear allegations
of discrimnatory conduct which FCHR has not investigated or
made a determ nation as to reasonable cause. Natasha Tulloch v.
Wal - Mart Super Center, DOAH Case No. 00-4935, Final Order issued
Novenber 30, 2001, FCHR Order No. 01-065. While the

Det erm nati on: Cause did not reference wongful term nation, the
Charge of Discrimnation clearly did. Accordingly, the

al I egati on of wongful term nation based upon raci al

di scrimnation is addressed herein.

2/  FCHR and Florida courts have determ ned that federa

di scrim nation | aw shoul d be used as gui dance when construi ng
provi sions of Section 760.10, Florida Statutes. See Brand v.
Fl ori da Power Corporation, 633 So. 2d 504, 509 (Fla. 1st DCA
1994).

COPI ES FURNI SHED,

Fred H Flowers, Esquire
Flowers & White, LLC

1500 Mahan Drive, Suite 230
Tal | ahassee, Florida 32308

Deni se Crawford, Agency Cerk

Fl ori da Comm ssion on Human Rel ati ons
2009 Apal achee Parkway, Suite 100

Tal | ahassee, Florida 32301

John E. Duvall, Esquire

Ford & Harrison, P.A.

Post O fice Box 41566
Jacksonville, Florida 32203
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Ceci| Howard, General Counsel

Fl ori da Comm ssi on on Hunan Rel ati ons
2009 Apal achee Parkway, Suite 100

Tal | ahassee, Florida 32301

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

All parties have the right to submt witten exceptions wthin
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the final order in this case.
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